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STEARNS, District Judge. Defendant-appellant Charles

Dewire pled guilty to using a neans of interstate comerce to
i nduce a mnor to engage in a sexual act, in violation of 18
U S.C § 2422(b). Dewire thereafter nmoved for a downward
departure on grounds of aberrant behavior. The district court
refused to depart and inposed a sentence of one year and a day,
the m nimum authorized by the Sentencing Guidelines. Dewi re
appeal s, arguing: (1) that the district court's refusal to
depart was based on an erroneous factual finding that he had
downl oaded chi |l d pornography fromthe Internet; and (2) that the
district court abused its discretion by denying a continuance to
permt himto gather evidence to show that he had not solicited
t he pornographic imges that had been mailed to his Internet
account. We hold that the denial of a notion for a departure
based on an alleged m stake of fact does not present an
appeal abl e issue. Accordingly, we lack jurisdiction to hear
this appeal, and we therefore affirmthe district court.

. BACKGROUND

Usi ng America Online ("AOL") I nstant Messenger,?! Dewire
engaged in a sexually explicit conversation with an individual

whom he believed to be a twelve year-old girl. Toward the end

This AOL service feature allows wusers to correspond
cont enpor aneously through e-mail.
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of the conversation, he arranged to nmeet the girl the foll ow ng
afternoon at a local restaurant. |In reality, the “girl” was an
adult swim team coach, working on the famly conputer while
visiting the girl’s hone. The coach printed the exchange wth
Dewire and turned it over to |law enforcenment authorities.
Dewire was observed the next day entering and |eaving the
restaurant. Confronted |ater at his hone by FBlI agents, Dewire
conf essed.

After hisindictment, Dewire filed a notion to di sm ss.
Wth its opposition to the nmotion, the governnment submtted a
seal ed exhibit containing i mges of children in graphic sexual
poses, in many cases with adults. These i nages had been sent as
e-mai|l attachments on three occasions between 1996 and 1998 to
screen nanes listed to Dewire’s AOL account. The district court
denied Dewire’s notion to dism ss, and the guilty plea foll owed.
The Sentencing Gui delines, after an adjustnment for acceptance of
responsibility, prescribed a Category | offense |evel of 13,
with a resulting sentencing range of twelve to ei ghteen nonths.
Dewire nmoved for a downward departure clainng aberrant

behavior. See United States v. G andmai son, 77 F.3d 555 (1st

Cir. 1996).2 The governnment did not oppose the departure and

2Secti on 5K2.20, an anmendnent to the Sentencing Guidelines
addressing departures based on aberrant behavior, went into
effect on Novenber 1, 2000. Prior to this anmendnent,
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joined Dewire in recommending that the district court inpose a
probati onary sentence of five years with conditions.

At the sentenci ng hearing, Judge Wl f expressed concern
about the instances of child pornography being sent to Dewire’'s
e-mai | account. He asked, "[w]eren't all of those events or
sone of those events possibly a crine?" He further questioned
whet her Dewi re had been fully candid with his doctors about his
previous involvenment with child pornography. He al so inquired
whet her, given the prior receipt of pornographic imges of

children, Dewire's conduct could fairly be characterized as

aberrant. "I wonder whether this is properly a single act of
aberrant behavior . . . . [I]f he conmtted, even though he was
not convicted or even charged with, other crinmes, | wonder if |

could fairly and properly call this a single act of aberrant
behavior." Comrenting further, Judge Wl f said,
| am not persuaded that the crime here was a

single act of aberrant behavior. The
def endant received child pornography from

G andmai son established the paranmeters for such departures in
the First Circuit. The parties and the district court agreed
t hat Grandmai son, and not the new amendnent, governed Dewire’'s
case because his offense occurred prior to section 5K2.20's
enactnment. We accept the soundness of this concl usion.

Dewi re al so argued that the circunstances of his offense | ay
outside the “heartl and” of the typical offense of its kind, thus
justifying a departure pursuant to U S. S.G 8§ 5K2.0. Dewi re
does not pursue this argunent on appeal.
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the Internet on at |east three occasions
from 1996 to 1998.

He downl oaded these materials hinself

at least one time. Then he said he didn't

recall, when he was initially interviewed by

the FBI, downl oading the others. Know ng

recei pt of such materials is a crinme but not

part of this offense.

In response to Judge Wl f’'s coments, Dewire’ s counsel
noved for a continuance for the stated purpose of exploring the
possibility that Dewire had received the inmages as unsolicited
e-mai |l attachnments. Judge Wl f denied the notion to continue
and i nposed a commtted sentence of one year and one day, to be
foll owed by three years of supervised rel ease.

In denying the continuance, Judge Wl f stated that
despite his concerns about the i mages and Dew re’ s apparent | ack
of candor, these were not determnative factors in his
sentencing decision. "In ny estimation, the only question was
what were the circunstances of the downloading. And | think

while that is relevant, it is not what is at the heart of

this matter."” Judge Wolf further stated that were the imges

the "sole" or "dom nant" factor in his decision, he would have

granted a continuance to "clarify the record.”™ "[I]f this, in
my estimation, were pivotal, decisive, | nmght have all owed the
request but not in these circunmstances.” In explaining his

sentence, Judge Wl f stated that,
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per haps decisively, in this instance, the

nature and seriousness of the offense does

not justify a sentence of probation, even if

this were an isolated aberrant act.

And | find in this case it is
appropriate in part to deter others who

m ght be tenpted to use the Internet to pray

[sic] upon children and to recognize the

seri ousness of the offense.

Following the hearing, Dewire noved to stay the
sentence pendi ng appeal. At the hearing on the stay nption
Judge Wl f comment ed agai n on his reasons for denying a downward
departure, explaining "while there was a | ot of di scussion about
the i mages, they were not material to the outcone of the case.”
He repeated his observation that even if Dewire' s conduct had
been aberrant, he did not believe that a departure was warranted
because of the extrenely serious nature of the offense. He
added that a conti nuance "woul d not have been useful " because he
"woul d have given the same sentence anyway." He did, however

grant the stay.

I'1. DI SCUSSI ON

The issue that we are asked to decide is whether a
district court's refusal to depart is appeal able when it is

based on an al |l egedly erroneous m stake of fact.® W answer the

SWhile the parties have appropriately framed the issue in
terms of a district court’s refusal to depart downward, our
reasoni ng woul d apply equally to a district court’s denial of a
noti on by the governnent to depart upward.
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] ”

guestion “no” on the basis of well-established precedent in this
Circuit.

VWhere a refusal to depart is appealable, a trial
court’s decision is reviewed against an abuse of discretion

standard. See Koon v. United States, 518 U S. 81, 99 (1996).

As a rule, a district court's denial of a departure is

di scretionary and not appealable. See, e.qg., United States v.

Pierro, 32 F.3d 611, 619 (1st Cir. 1994); see also United States

v. Ronplo, 937 F.2d 20, 22 (1st Cir. 1991). This rule, however,
has three exceptions. The denial of a motion to depart is
appeal able where: (1) the refusal to depart involves an

i ncorrect application of the Sentencing Guidelines, see United

States v. Sal dana, 109 F.3d 100, 102 (1st Cir. 1997) (citing 18
US C 8§ 3742(a)); (2) the refusal to depart otherw se viol ates

the law, see United States v. Lauzon, 938 F.2d 326, 330 (1st

Cir. 1991); or (3) the district court m stakenly believed that

it lacked the discretion to depart, see United States v. Snyder,

235 F.3d 42, 51 (1st Cir. 2000); see also United States v.

Rizzo, 121 F.3d 794, 798 (1st Cir. 1997). Today, we reaffirm

the rule and its three exceptions.



To be sure, this Court has never squarely addressed t he
i ssue before us.* In Pierro, however, while acknow edging a
degree of confusion regarding the application of the rule and
its exceptions, we were enphatic that in the context of
departures, the touchstone of appealability is a m stake of |aw.
As we expl ai ned,

[i]f the judge sets differential factfinding
and eval uative judgnments to one side, and
says, in effect, "this circunstance of which
you speak, even if it exists, does not
constitute a legally sufficient basis for
departure,” then the correctness of that
qui ntessentially | egal determ nation may be
tested on appeal. But if the judge says, in
effect, either that "this circunstance of
whi ch you speak has not been shown to exi st
in this case,” or, alternatively, that
"while this circunstance of which you speak
m ght exist and m ght constitute a legally
cogni zable basis for a departure in a
t heoretical sense, it does not render this
particular case sufficiently wunusual to

warrant departing,"” then, in either such
event, no appeal lies.
32 F.3d 619.

Since Pierro, we have consistently adhered to the
position that "a refusal to depart is unreviewable unless the
district court based [its decision] on an error of law." United

States v. Santos, 131 F.3d 16, 21 (1st Cir. 1997) (holding that

4'n United States v. O Connell, 252 F.3d 524, 530 n.2 (1st
Cir. 2001), we acknow edged that the issue was unresolved in
this Circuit, but did not on the facts of that case, think its
consideration either appropriate or necessary.
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we had no authority to review the district court's
determ nation that a defendant's nental i1l ness neither
di m ni shed his capacity to understand what he was doing nor
contributed to his making of a threat to kill the President);

see also Saldana, 109 F.3d at 102 ("[T]he defendant nmay not

appeal froma sentence within the guideline range if there was
no legal error and the only claimis that the district court
acted unreasonably in declining to depart"). | ndeed, we have
steadfastly refused to review denials of downward departures
where the district court did not msunderstand its |egal

authority to depart. See United States v. Teeter, 257 F.3d 14,

30 (1st Cir. 2001) (holding that this Court would not entertain
an appeal of a denial of a departure unless it had a reason to
believe that the trial court did not understand its options);

see also United States v. Patrick, 248 F.3d 11, 28 (1st Cir.

2001) (sane); United States v. Shea, 211 F.3d 658, 674 (1st Cir.

2000) (sane); United States v. Bello, 194 F.3d 18, 27-28 (1st

Cir. 1999) (sane); United States v. Anderson, 139 F.3d 291, 299-

300 (1st Cir. 1998) (holding that the defendant's contentions
that the trial court inproperly refused to depart downward on
t he bases of, inter alia, coercion, duress, and the defendant's
di m ni shed capacity were not based on |egal error and were

t herefore unreviewable); United States v. Saccoccia, 58 F.3d
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754, 789-90 (1st Cir. 1995) ("lInasnmuch as the district court

correctly understood that it possessed the power to depart

but made a discretionary decision to refrain from exercising

t hat power, we |l ack jurisdictionto address appellant's claim').?
Dewi re argues that notw t hstandi ng Pi erro and a phal anx

of contrary First Circuit precedent, this Court shoul d adopt the

Sur view is shared by the Fourth, Eleventh, and Seventh
Circuits, which have al so declined to hear appeal s of fact-based
deni al s of downward departures. See United States v. Underwood,
970 F.2d 1336, 1338 (4th Cir. 1992) (expressly rejecting the
argument that a factual finding underlying a district court's
refusal to depart is subject to review); United States .
Patterson, 15 F.3d 169, 171 (11th Cir. 1994) (jurisdiction to
review a denial of a downward departure exists only where the
deni al was based on a m stake of law); United States v. Steels,
38 F.3d 350, 352 (7th Cir. 1994) ("[A] determ nation by the
sentencing judge that the facts of a case do not support a
downwar d departure i s not reviewabl e on appeal.” But see United
States v. Hunte, 196 F.3d 687, 691 (7th Cir. 1999) ("The deni al
of a downward departure . . . '"will be affirmed if it results
froma proper application of the sentencing guidelines to facts
not found to be clearly erroneous'") (citation omtted). I n
addition, in cases not squarely addressing the issue presented
by this appeal, other Circuits have articulated a rule simlar
to the one that we reaffirmtoday. The Sixth Circuit has held
that a trial court's refusal to depart downward may not be
appealed "as long as (1) the District Court properly computed
the guideline range, (2) the District Court was not unaware of
its discretion to depart downward fromthe guideline range, and
(3) the District Court did not inpose the sentence in violation
of law or as a result of the incorrect application of the
Sentencing Guidelines.” United States v. Price, 258 F.3d 539,
547-48 (6th Cir. 2001) (citation and internal quotations
omtted). See also United States v. Mira-Higuera, No. 00-3037,
No. 00-3254, 2001 W 1204869, at *5 (8th Cir. COct. 11, 2001);
United States v. Castano-Vasquez, No. 00-3861, 2001 W 1097820
(page references unavailable) (3d Cir. Sept. 17, 2001).
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reasoni ng of the Court of Appeals for the District of Colunbia

Circuit in United States v. Sammury, 74 F.3d 1341, 1345 (D.C

Cir. 1996), where that Court held that it had jurisdiction to
review a district court's denial of a downward departure where
t he deci sion was based on a clearly erroneous m stake of fact.
The reasoning i n Sammoury was based on a conflation of 18 U. S. C
88 3742(a)(2) and (e)(2), which authorize review of a sentence
based on an incorrect application of the Sentenci ng CGuidelines,
with section 3742(e)'s mandate that appellate courts are to
"accept the findings of fact of the district court [on
sentencing matters] unless they are clearly erroneous.” The
Court expl ai ned:

[c]learly erroneous factual deterni nations
used in determ ning adjustnents . . . may
|l ead to a sentence i nposed as a result of an
incorrect application of the Guidelines,
even though the judge thoroughly understood
the pertinent guideline. . . . The same my
be said of <clearly erroneous factual
m stakes wused in determ ning whether to
depart. . . . It is no nmore an infringement
on the discretion of trial judges to set
aside a sentence when the refusal to depart
rests on a clearly erroneous factual m stake
than to set aside a sentence when the
refusal stems from a msinterpretation of
t he Gui del i nes.

Sammury, 74 F.3d at 1345; see also United States v. Greenfield,

244 F. 3d 158, 160-61 (D.C. Cir. 2001). W believe that Sanmoury

nm sapprehends the difference between a factually correct
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application of the sentencing guidelines, to which a defendant
is entitled, and the award of a discretionary departure, to
which he is not.5® An ot herwi se proper sentence is not a
m sapplication of the Sentencing Guidelines sinply because the
district court, as a matter of discretion, refuses to inpose a
| esser sentence than the |aw authorizes, even if its factual
reasons for doing so are m staken.

The result is, of course, different if a factual
m stake, say a mscalculation of the drug quantity to be
attributed to a defendant, results in an inproper Guideline

application. This is the instance, in our view, to which

6Several other Circuits have appeared at times to have
aligned thenselves with the District of Colunmbia Circuit. The
Ninth Circuit has reviewed a district court's factual findings
for clear error where the denial of a downward departure was in
the court's discretion. United States v. Roe, 976 F.2d 1216,
1217-18 (9th Cir. 1992); but see United States v. Rivera-
Sanchez, 222 F.3d 1057, 1064-65 (9th Cir. 2000) (holding that
the court |l acked jurisdiction to consider the nmerits of the case
where the |lower court understood its authority to depart but
made a factual finding that defense counsel had not been
i nconpetent). The Second Circuit has also indicated a
willingness to review a |lower court's factual findings in
denyi ng a downward departure. See United States v. M ckens, 977
F.2d 69, 72 (2d Cir. 1992) ("[Olur determ nation of whether
particul ar factors warrant departure nmust rest on an assessnent

of the facts. . . . W . . . nust rely on the findings of the
district court which we wll overturn only if ‘'clearly
erroneous.""). Simlarly, the Fifth Circuit has reviewed for

clear error a district court's factual findings in an appeal of
a denial of a downward departure. See United States v. Ardoin,
19 F.3d 177, 181 (5th Cir. 1994).
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section 3742(e)’ s adnonition that a district court’s findings of
fact are to be accepted unless “clearly erroneous,” is directed.

See United States v. Cali, 87 F.3d 571, 575 (1st Cir. 1996). It

woul d al so apply in t he situation cont enpl at ed by
sections 3742(a)(4) and (e)(4), where a district court, in
constructing a sentence for an offense for which there is no
applicable sentencing guideline, resorts to a “plainly
unr easonabl e” factual anal ogy.

The precedents to which we adhere in today’s decision
rest on sound policy grounds. Because a trial court’s refusal
to depart is inherently discretionary and fact-based, a rule
contrary to our precedent would invite frivolous appeals,
di scourage trial judges fromexplaining arefusal to depart,’ and
require this court to second-guess, on a cold, and often

factually dense record, the

‘As Judge WoIl f noted in the hearing on the notion for a stay
of execution of sentence, "it's clear that if |I had just said,
deni ed, and not had a | engthy hearing or given any reasons, this
woul d not be an appeal able issue. But |I'mnot trying to avert

an appeal. If | nade a m stake, | don't want [the defendant] to
be injured by it." As we observed in United States v. Tucker

892 F.2d 8, 11 (1st Cir. 1989), in discussing the |egislative
hi story of the Sentencing Reform Act, "[t]he required judicial
statenment for sentences inposed within the Guidelines is not
envi sioned for purpose of appellate review . . . Mirre

specifically, it was not intended that the statenment of reasons
for a sentence wthin the Guidelines 'beconme a |egal

battl eground for challenging the propriety of a particular
sentence. ' "
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subj ective influence that a questionable fact nay have exerted
on a trial judge' s ultimte sentencing decision.?

11, CONCLUSI ON

In this case, Dewire does not contend that the district
court m sapprehended its authority to depart. To the contrary,
the record is clear that the trial court understood it had such
di scretion: "[l] assunme that | have the discretion provided by

Grandnmai son [and] its progeny to allow the notion for downward

departure." Instead, the district court stated that it did not
believe that Dewire satisfied the G andnmison criteria. The
8An exanple may illumnate this point. Suppose a tria

court provides three fact-based reasons for refusing to depart.
A def endant then shows that one of the court’s reasons was based
on a m staken factual assunption. An appeals court would then
have to consider whether either of the other two stated reasons
woul d have been sufficient to justify the trial court’s
deci si on, and noreover, the degree to which one or the other of
the factually correct prem ses influenced the judge’ s thinking.
This exercise would essentially vitiate the broad discretion
gr ant ed to trial j udges in matters of sent enci ng.
Alternatively, if the appeals court were to remand such cases to
the trial courts, the interests of judicial econony and finality
woul d be conprom sed, wi thout any |ikely change in the outcone
of the vast mpjority of cases. This is not to say that we
cannot envi sion a case where a trial judge's factual m stake was
SO egregious as to require intervention by an appeals court -
say the trial judge m stook the defendant for sonmeone else -
al though we are of the view that the issue raised by a m stake
on this order would be one of due process and not sentencing
error. See United States v. MDavid, 41 F.3d 841, 843-44 (2d
Cir. 1994) (vacating a sentence on due process grounds where the
trial judge refused to permt the defendant to correct the
nm st aken assunption that he was on probation when the offense
was commtted).
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district court noted that: (1) in light of Dewire’'s receipt of
child pornography on three previous occasions, it was not
convinced that the offense was an aberrant act; (2) because
Dewire had not been fully candid with his doctors about the
details of the offense and his past history, it had discounted
their opinions as to the risk of recidivism and (3) the crine
itself was not spontaneous or thoughtless. Mor eover, the
district court stated that even if Dewire had qualified on the
facts for a downward departure, it would as a discretionary
matter decline to depart because it felt that a prison sentence
was necessary to vindicate the goals of specific and general
deterrence and to appropriately recogni ze the seriousness of the
of f ense.

G ven that the district court did not m sunderstand its
authority to depart and therefore made no m stake of |aw, we
hold that we lack jurisdiction to entertain this appeal.
Consequently, we need not address the appellant’s other

argunents. ®

°l'f, however, we were to consider this appeal on the
princi pal ground urged by appellant (factual m stake), we woul d
conclude that the record clearly shows that the district court's
decision to deny a departure was ultimately based not on the
al l eged downl oading of the child pornography, but on other

consi derations concerning the nature of the crine. We are
obligated to "review a trial court's actions as they are nade
mani fest in the record.” United States v. Tavano, 12 F.3d 301,

304 (1st Cir. 1993). Here, an experienced and thoughtful trial
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Affirned.

judge stated repeatedly on the record that he woul d have i nposed
t he sane sentence regardl ess of the child pornography evi dence.
Dewire argues that it was humanly inpossible for the court to
have actually made its decision independent of the disturbing
i mges of children engaged in sexual activity with adults. This
argument asks us to find that the judge's extensive coments
about his reasons for inmposing sentence were deliberately
untrut hful or disingenuous. W decline the invitation.
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